








APPENDIX A- RULES OF APPELLATE PROCEDURE 

NOTICE OF APPEAL - EXTRA SHEET

CASE NAME: Tucker United, et al. v. Director, Division of Air Quality, DEP

Response to SECTION: 16: 
On March 18, 2025, Fundamental Data LLC, a Virginia-based company, submitted to WVDEP a heavily-redacted air 
quality permit application (No. Rl3-3713). The numerous redactions were c1aimed to be "trade secrets" and/or 
"confidential business information" (CBI). WVDEP initially questioned whether the redacted information qualified as 
"trade secrets/CBI," requesting that Fundamental Data provide further support for the claim. Fundamental Data replied in 
timely fashion and WVDEP approved the claim of "trade secrets/CBI" without debate, later issuing a draft permit. 
Thereafter, Petitioners filed their appeal of the draft permit to WVDEP/Air Quality Board (AQB), citing numerous 
l grounds, including but not limited to the "trade secrets/CBI" issue.
f
l WVDEP filed a motion to dismiss the appeal. WVDEP argued that the AQB lacked jurisdiction to hear an appeal of a
I draft permit, asserting that a draft permit is not an "order, permit, or official action" which would bring it under AQB's 
Uurisdiction. Notably, "order, permit, and official action" are not defined in any germane rules or law. Petitioners 
I responded in writing, asserting that while the draft permit was not a final permit, WVDEP's decision to maintain the 
l redacted application information as "trade secrets/CBI" was both an order and official action. Moreover, Petitioners
!asserted that despite the "draft" permit status, WVDEP's order upholding the redactions in the draft permit materially
j affected their abilities, as well as those of other citizens, to provide meaningful comment in the permitting process. The
! public comment period only occurs while a permit is in "draft" status.
I 
jA short, telephonic hearing on WVDEP's motion to dismiss was held on September 3, 2025. Following the hearing, AQB 
I entered an order dismissing Petitioner's appeal, finding that "the appeal was based upon a draft permit and the Board 
! concludes that a draft permit is not an official action of the WVDEP because, by its very nature, a draft permit can be
! modified before the actual permit is issued."

! Petitioners appeal that order, seeking a remand for further evidentiary proceedings before AQB.
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